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New Pro Bono

Opportunity

T
ennessee Volunteer Lawyers for the
Arts (TNVLA), a nonprofit organi-
zation dedicated to providing pro

bono legal services to low-income artists
and emerging arts organizations, recently
opened its doors in Nashville. The group’s
mission is to improve the ability of artists
to create productive and effective rela-
tionships with other artists, lawyers and
the business entities on which they
depend by educating them about their
legal rights and responsibilities.

The group is looking for lawyers in all
practice areas to volunteer. Cases involve
a range of legal issues, including corpo-
rate, landlord/tenant, employment and
tax, entertainment and intellectual prop-
e r t y. TNVLA screens each client to
ensure they meet financial eligibility cri-
teria and truly need representation, and
assigns each volunteer attorney only one
specific issue to handle at a time.

In addition to facilitating pro bono
legal services, TNVLA offers member-
ship in the organization to lawyers
interested in legal issues affecting the arts
community. Members receive a monthly
e-newsletter, invitations to social events
and networking functions, and fee-based
referrals to artists and arts organizations
who need legal services but do not qual-
ify for pro bono assistance.

For more information contact the
organization’s Executive Director Casey
Gill at (615) 312-7224 or
tennesseevla@gmail.com. ■

In Tennessee, Patient Privacy Trumps
Efficiency In Medical Discovery
By Emily Turner Landry

I
n any personal injury litigation, the treatment of the plaintiff for injuries sustained in the
course of the litigated event, as well as treatment rendered to the plaintiff before or after the
event that might distinguish unrelated injuries, will be vital to the defense of the damages

component of the plaintiff’s claims. In many cases, review of a comprehensive set of plaintiff’s
medical records will assist in the formulation of a defense to plaintiff’s damages case. However, in
more complicated cases, in medical malpractice cases or in cases in which a defendant wishes to
further develop evidence revealed in the records, it may become desirable to obtain further infor-
mation from the plaintiff’s treating physicians that requires medical observation and analysis not
fully discussed in the physician’s brief record notes. The Tennessee Supreme Court recently deter-
mined in Alsip v. Johnson City Medical Center1 that a plaintiff’s privacy rights take precedence over
the interests of judicial economy served by allowing defense counsel to obtain additional medical
information from the plaintiff’s non-party treating physicians through ex parte c o m m u n i c a t i o n s .

Prior to the A l s i p decision, defense counsel accomplished this additional case develop-
continued on page 3



THE PRESIDENT’S CORNER

Welcome to the New Bar Year
By Lisa Sherrill Richter

W
hew! In preparation for writing
my first president’s column I re-
read Danny Van Horn’s columns

from last year and Larry Wilks’ columns to
date in the Tennessee Bar Journal. After
doing that, I thought it best to put the fol-
lowing disclaimer at the very beginning of
this article: I am no where near as eloquent
as either of those gentlemen! With that
qualification out of the way, let me tell you
what the Young Lawyers Division has
planned for the 2006-2007 bar year.

Service to the Public
The Disaster Relief Committee has been
hard at work putting the finishing touches
on a Tennessee-specific disaster relief
handbook. The handbook, which will be
available on the YLD Web site, provides
pertinent information to help attorney
volunteers counsel victims of natural disas-
ters on issues such as housing, TA N F
benefits, expedited food stamps, replacing
lost documents and more. Committee
Chair Jay Johnson, Vice Chair Ray Run-
yon and committee members Tara Aaron
and David Changas have worked hard to
provide an excellent resource and are now
working on a presentation format for local
bar groups. Once the handbook is avail-
able, we will launch a campaign to
encourage lawyers to sign up as volunteers,
provide pro bono services to disaster vic-
tims and present the material to local bar
associations and community groups.

The YLD also will con-
tinue its ABA-award
winning public service
project “Building Healthy
Relationships.” This inno-
vative program provides
young people with impor-
tant information about life
choices. Like last year, we
will be asking for volun-
teers to present the
program in high schools,
scout groups and commu-
nity clubs around the state.

In March, we will host
the annual state high
school mock trial competition, and there is
always a need for coaches, scorers and
judges. Later in the spring, our statewide
public service days will continue with
opportunities for every young lawyer across
the state to get involved.

Service to the Bar
This year’s TBA President Larry Wilks has
selected the motto “Serving Every Lawyer,
Every Day” to define the 2006-2007 bar
year. While the YLD is often referred to as
the “public service arm of the bar,” we also
want to focus on serving our members and
attorneys across the state.

The YLD will continue offering legal
education seminars targeted to meet the
needs of young lawyers. At this point in
our planning, we have 71 hours of CLE
scheduled through the end of the bar year.
We will continue our Skills Enhancement
Series as a monthly program through
October and then beginning in January
2007, we will offer the program every
other month. The popular networking
receptions that follow these seminars also
will be continued. In the “off months”
when we are not offering a series session,
we will offer longer CLE seminars on top-
ics such as understanding the ethics
process, the basics of transactional law and
the basics of trial practice.

To assist our members find meaningful
employment and quality employees, we will
continue offering JobLink, a free resume

posting and job search tool available on the
TBA Web site. A project of the Yo u n g
Lawyers Division, JobLink recently was rec-
ognized by the ABA as the top service
offered by any young lawyer organization to
its members. We received this “Outstanding
Service to the Bar” award during the ABA-
Y L D ’s annual meeting in Hawaii last
month. The YLD is proud to have devel-
oped this program and hopes it will
continue to be a valuable resource for attor-
neys searching for new positions as well as
potential employers in the state.

Finally, I want to tell you how excited,
proud and glad I am to represent a division
that is such a dynamic part of the bar asso-
ciation. I truly am blessed and inspired by
the hard work and leadership of current
and former YLD members. I believe with-
out a doubt that this year — to steal a line
from past YLD and TBA president Randy
Noel — we will “work hard, play hard and
do good things.” I hope you will join us! ■

Lisa Sherrill Richter is the

current YLD president. She

practices law in Springfield with

the Law Offices of Larry D.

Wilks and can be reached at

lrichter@larrywilks.com.
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ment by conducting informal interviews
with plaintiff ’s treating physicians. This
informal discovery allowed counsel to
investigate potential defenses without
necessarily revealing to plaintiff ’s counsel
her impressions and the support or lack
thereof for those defenses. Informal inter-
views also provided a more time- and
cost-efficient manner of preparing the
case for trial, as it obviated the need for
taking endless (and possibly useless) depo-
sitions. However, as personal privacy
increasingly becomes tantamount, con-
flict between medical privacy and
informal discovery will continue to build.

In 2002, the Tennessee Supreme Court
rendered a significant decision regarding
the rights of defense counsel to communi-
cate informally with a plaintiff’s treating
physicians in Givens v. Mullikin.2 T h e
G i v e n s court held that an implied
covenant of confidentiality did exist
between a plaintiff patient and her treat-
ing physician and that the physician
breached that covenant by speaking with
the defendant’s counsel without the plain-
tiff ’s consent.3 The court stated:

While the understanding of the par-
ties giving rise to the implied covenant
of confidentiality permits a physician to
disclose information pursuant to a sub-
poena or court order, this
understanding does not include permis-
sion to divulge this information
informally without the patient’s con-
sent. Therefore, absent circumstances
giving rise to a duty to warn identifiable
third persons against foreseeable risks
emanating from a patient’s illness, we
hold that a physician breaches his or
her implied covenant of confidentiality
by divulging medical information, with-
out the patient’s consent, through
informal conversations with others.4

The response of the defense bar to
Givens was to adapt the practice of obtain-
ing informal discovery from treating
physicians in two primary ways. First,
attorneys for defendants sought waivers
from plaintiffs to seek information from
treating physicians through informal inter-
views. This method was initially successful

for some, but as the implications of the
Givens decision were fully realized, consent
was given less and less frequently.

The second approach taken by defen-
dants’ attorneys after Givens was to ask the
applicable trial court for an order granting

defendant’s counsel leave to conduct infor-
mal interviews of plaintiffs’ treating
physicians. This tactic stemmed from the
Givens court’s analysis that an interview
conducted pursuant to court order would
not cause the physician to violate the
implied covenant of confidentiality to his
or her patient. This approach was signifi-
cantly more successful, especially in larger,
more complicated cases in which denial of
the defendant’s motion would have
resulted in numerous, costly depositions,
which may have been ultimately unneces-
sary or unhelpful to either party. Some of
these orders, though, included numerous
restrictions on where and how the commu-
nication could occur. Others even required
that the plaintiff be notified of the inter-
view in advance or significantly restricted
the permissible topics during the inter-
view. A recent ruling from the Tennessee
Supreme Court, however, has now fore-
closed a defendant’s opportunity to obtain
discovery via this strategy as well.

On June 29, the Tennessee Supreme
Court announced its ruling in Alsip v.
Johnson City Medical Center, which limits
significantly a defendant’s ability to obtain
medical discovery in personal injury cases
in this state. The court ruled that ex parte
communications between a plaintiff’s non-
party physicians and attorneys for case
defendants are violative of the implied
covenant of confidentiality between physi-
cians and patients. The decision will
require that all defensive medical testi-

mony be taken via formal means provided
for in the Tennessee Rules of Civil Proce-
dure. The analysis underlying this opinion
bears closer examination due to the far-
reaching implications the decision will
have for time and cost-efficiency during

the discovery process.
Alsip is a medical malpractice wrongful

death case involving the medical treat-
ment of Walter Alsip at Johnson City
Medical Center in 2000.5 On August 27,
2000, Walter Alsip went to the emer-
gency room of Johnson City Medical
Center after experiencing a sore throat, ear
ache, fever and chills for several days. A
staff physician at the hospital treated and
released him, but Alsip returned to the
emergency room the following day when
his symptoms worsened. The same physi-
cian conducted testing, which revealed
Alsip was suffering from a peritonsillar
abscess. The physician referred Alsip to a
specialist, Dr. Louis Modica.6

Dr. Modica aspirated the abscess, but 10
minutes after the procedure was com-
pleted, a nurse reported heavy bleeding
from the aspiration site.7 Dr. Modica deter-
mined that he had inadvertently
punctured Alsip’s artery during the proce-
dure and immediately took steps to arrange
an operating room, characterizing Alsip’s
condition as an emergency. Nevertheless,
no operating room was available for more
than two hours, during which time Dr.
Modica took steps to control Alsip’s bleed-
i n g .8 During the wait, Alsip suffered
significant blood loss and went into hypo-
volemic shock. Alsip ultimately did have
surgery on the lacerated artery and the
critical care team at the medical center
cared for him post-operatively. The team,

Patient Privacy Trumps Efficiency In Medical Discovery
continued from page 1

continued on page 13

The decision will require that all defensive medical

testimony be taken via formal means provided for

in the Tennessee Rules of Civil Procedure.
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10 Common Sense Tips for the Young Lawyer
By Mason Wilson
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W
hen I was tasked with writing a
“practice tips” article for the Te n-
nessee Young Lawyer, I thought to

myself, “Oh no. Not another one.” (Yo u ’ r e
probably thinking the same thing right
now but bear with me.) Most of us have
heard or read the same tired platitudes time
and again. You know what I’m talking
about: return your client’s phone calls
p r o m p t l y, be courteous to opposing coun-
sel, dress for success, et cetera, et cetera.
Now don’t get me wrong, I think every
freshly minted attorney could stand to use
a platitude, or 10, on the proper way to
practice law. But rather than rehashing the
same tips that have been published in every
bar journal from Bangor to Baja, I want to
approach this from a slightly different van-
tage point and offer a few bits of wisdom
I’ve picked up during the short time I’ve
practiced law. I don’t claim to be the next
Irving Younger or James McElhaney, or
even the next Donald Paine or Bill Haltom
for that matter, and I have far too few
notches in my belt to dissect the intricacies
of trial practice for you. I can, however,
offer some common sense tips that I think
we all should be reminded of now and
again. As one of my mentors is fond of say-
ing, “You know what they say about
common sense: it ain’t too common.”

Be honest.
You will rarely find yourself in a tight spot,
with a court or a client, if you stick to the
truth. Will it be uncomfortable at times?
Sure. It’s hard to tell a client you’re trying
to impress that you don’t know the answer
to her question. I’ve quickly learned that
experience is everything in this profession
and, believe me, clients, adversaries and
judges can spot a greenhorn a mile away.
You might as well be honest about it and
then go about earning their respect. Like-
wise, it’s hard to advise a court that your
opponent overlooked a decision that hurts
your case. On the other hand, if you’re
already in a tight spot, the truth is often
the best way to get out of it. So whether
you’re advising your client on the realistic
prospects of his case, negotiating a settle-
ment with your adversary or telling a judge

that you goofed, be honest. Your integrity
and your reputation are more valuable
than a fleeting victory or a few more days
of wiggle room.

Don’t promise what you
can’t deliver.
If you promise what you can’t deliver, your
broken promises will be remembered and
oftentimes harmful. Remember what hap-
pened when you told a client that he had a
c a n ’t-miss case? What about that time you
told Ms. Ima Partner that you would have
the final draft of that important memo fin-
ished by Sunday (the day after your best
f r i e n d ’s wedding), complete with compre-
hensive footnotes, quotes from the lost
scrolls of Atlantis and a free bowl of soup?
D o n ’t let it happen. Don’t inflate your
clients’ expectations and never, ever tell
them what a jury is going to do. Likewise, if
you’re swamped at the office and hardly
have time to breathe, don’t be afraid to
turn down work (very, very politely, of
course). The partners in your firm would
much rather have one thoughtful and well-
written analysis than three or four hastily
cobbled together case summaries. By avoid-
ing broken promises, you’ll let your
superiors and clients know that they can
trust you and that your judgment is sound.

Prepare. Prepare. Prepare.
OK, OK, you’ve got me on the platitudes
thing with this one. I know you’ve heard it
before, but it warrants repeating. As an
attorney fresh out of law school, I lost my
very first court hearing. With no adversary.
Why? Because I wasn’t prepared. I was told
to handle what was described as a “routine”
hearing so I went to court without having
reviewed a single case. When the judge
decided to fly in the face of the law and
deny my client’s motion, I had no authority
to support my position and my client was
left without recourse. She left the court-
house in tears because I chose to rely on
another attorney’s statement that the hear-
ing would be “routine” and that all I had to
do was say what he told me to say. Don’t let
it happen to you. Do your research, review
your file and always, always be prepared

when you walk into a courtroom.

Clerks and court staff hold
the keys to the kingdom.
They can help you. They can help your
client. And they will if you’re courteous
and treat them with respect. I implore you
to get to know the clerks and court staff in
the courts you frequent. It’s a good practice
to introduce yourself and give the clerks,
court staff and court reporters a business
card each time you appear in court. Being
on a first-name basis with the clerk when
you’re running late in filing a brief is a dis-
tinct advantage in making sure the door is
still open when your runner arrives 10
minutes after the clerk’s office was sup-
posed to have closed for the day. I also
have found that effectiveness in a court-
room is often a matter of comfort —
comfort in your grasp of the law, the facts
of your case (see Tip 3 above) and with
your surroundings. Courtrooms are far less
intimidating if you feel as though you’re in
the company of friends and colleagues.

Follow up.
Did you close that deal for your client? Draft
a research memorandum that was so good it
brought a tear to the managing partner’s
eye? Have you extorted weekly participa-
tion from your fellow bar committee
members all year? That’s great. Now call
that client and ask what else you can do to
help his business. Ask the partner to let you
draft the brief for which you did all that
research. Better yet, ask to draft the brief
and argue it before the court. And send
those exhausted committee members a sim-
ple note of thanks. I don’t know much, if
anything, but I know that practicing law is
about people. Whether you’re making deals,
pleading with a jury or ensuring that your
CEO can sleep at night, clients like to know
that they’re cared for and appreciated. And
partners love initiative.

Be deliberate.
This one goes back to the simple admonish-
ment to “think before you speak,” and I
would add “or write” as well. The best
lawyers I’ve had the privilege of observing at
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work are purposefully very precise and tacti-
cal with the language they employ in their
daily activities as an advocate. Whether it’s
oral argument or daily correspondence,
speak and write exactly what you mean. Be
lucid, be brief. And realize that the way you
couch your language has a direct impact on
your message and, often, on your result.

Work hard and do
good work.
Simple enough, no? Putting aside the
repeated criticisms of our generation’s lack
of work ethic, the success of our profession,
as well as the success of your law practice,
depends on hard work and a quality prod-
uct. While I sincerely believe that the
practice of law remains a true “profession,”
law firms and the economics of practicing
law today are pure, unadulterated business.
I t ’s sink or swim out there. Clients are look-
ing for fairly priced, attentive lawyers who
get results. If you aren’t working hard
enough to respond to your clients’ needs in
an instant, or if the quality of your work
d o e s n ’t pass muster, you’re chum. Believe
me, I appreciate working for a firm that rec-
ognizes the importance of balance and
quality of life. Like many of you, there’s a
novel in me just waiting to be scooped up
by Knopf or Random House as soon as I
find the time to write it. Having aspirations
and obligations outside the law, however, is
not an excuse for a lack of dedication. Yo u r
clients are depending on you to solve their
problems. That’s a huge responsibility, and
one you should take seriously.

This is your career —
act like it.
Take control of your career. If you want to
try lawsuits, seek out cases to try. They’re
out there. Legal aid organizations need
volunteer attorneys to handle cases that
result in trials. Some district attorneys and
public defenders’ offices hire private attor-
neys to work part-time and try cases.
Criminal courts appoint attorneys for indi-
gent citizens. Find the prominent
attorneys you want to emulate and volun-
teer to work with them. When you do,
make sure your work is impeccable. Learn

everything you can about whatever it is
you want to do and go after it. Clients
aren’t going to beat down your door if you
know nothing but legal research and have
no experience. Also, make an effort to
practice your business development skills.
People will notice. Getting out there and
taking charge of your career shows that you
have the drive, ambition and desire to
become a good lawyer. It also shows that
you’ve got the mojo to fail and to succeed.
And everybody likes the mojo.

Treat your staff well.
The trust and respect of the people who
comprise your staff is invaluable. They are
your “right arm” and they can make or
break the efficiency of your practice and
the enjoyment you derive from it. They
also can be a valuable resource to provide
different perspectives on a case or a deal.
Many times they’re longtime friends with
court clerks, judges, court reporters and
others who can make your life a lot easier.
Many of them know more about the prac-
tice of law than you do. Only a fool would
hesitate to use such a resource, but I doubt
you’ll get very far if your last conversation
with your secretary was a screaming fit after
a dropped call or a misfiled email. Stick to
the golden rule, and you’ll be golden, too.

Realize that you don’t
even know what you
don’t know.
Another one of my mentors once told me

that becoming an able attorney is a career-
long progression, from unconsciously
incompetent, to consciously incompetent,
to consciously competent, to uncon-
sciously competent. It’s a long road. Ask
questions, don’t be afraid to fail and learn
everything you can about practicing law
the right way. ■

Mason is vice chair of the YLD’s Public Ser-
vice Committee this year. He practices law at
the Memphis firm of Butler, Snow, O’Mara,
Stevens & Cannada PLLC and can be
reached at mason.wilson@butlersnow.com.

[B]ecoming an able

attorney is a career-long

progression, from

unconsciously incompetent,

to consciously incompetent,

to consciously competent,

to unconsciously competent.

It’s a long road.

2007 Mock Trial

Update

T
he dates for the 2007 state high
school mock trial competition
have been set: mark your calen-

dars for March 23-24. Students will
argue a criminal case this year. The
case and amended rules will be posted
on the TBA’s mock trial Web site at
h t t p : / / w w w. t b a . o r g / m o c k t r i a l /
index.html on Nov. 15.

After a three-year hiatus at the tem-
porary Davidson Court facilities in
Metro Center, the competition will be
returning to downtown Nashville and
will be using either the newly refur-
bished Metro Courthouse or the brand
new Adolpho A. Birch Building.

I t ’s not too early to start thinking
about volunteering. High school
teams across the state need attorney
coaches to devote as much time as
possible to help them prepare for local
competitions, which will be held in
January and February. The local com-
petitions, as well as the state
competition, need attorney volunteers
to serve as scorers, judges and bailiffs.
Find out how you can get involved by
contacting Mock Trial Committee
Chair Adam Knight at (615) 244-
6538 or aknight@sedlaw.com. ■
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As part of this year’s public service day projects, young lawyers in Maury County raised over $700 for their local CASA chapter. Lawyers, judges,

court clerks and businessmen ate a lot of donuts, and thankfully not the profits, to support child advocate services. Pictured from left to right are:

Nick Fossett, Wesley Bryant, Michael Cox, Emily McKnight of CASA, Marsha Boren of CASA, Patrick Carter, John Clark, David Bates, Larry Roe
and Kristin Parker.

M
ark your calendar for the YLD’s annual law school vis-
its coming up in the next few weeks. Join us during the
day at our information tables and come out for evening

receptions. We look forward to seeing you soon!

University of Tennessee College of Law
Thursday, Oct. 19
6 p.m. Reception (location pending)
Friday, Oct. 20
11 a.m. to 5 p.m. TBA Day on campus

Nashville School of Law
Monday, Oct. 9 & Tuesday, Oct. 10
5 p.m to 7 p.m.
TBA Day on campus PLUS pizza party

Dates for visits to the Vanderbilt Law School and the Uni-
versity of Memphis School of Law were pending at press time.
For more information on these events, contact Law School
Outreach Committee Chair David Bates at
dbates@duboislegal.com or Vice Chair Clarence Wilbon at
cwilbon@bassberry.com.

THE TBA YLD IS GOING BACK TO SCHOOL

Law school visits part of membership recruitment effort



I
t is probably no coincidence that tradi-
tionally one of the most popular
undergraduate majors for law students

has been political science. Both liveli-
hoods are inextricably bound to the law —
politicians make the law, while lawyers use
the law to solve disputes and meet client
needs. It is not surprising, then, that many
lawyers seek elected office. What is surpris-
ing though, is the number of professors
from the University of Memphis Cecil C.
Humphreys School of Law who were can-
didates for office this election cycle.

Ask anyone familiar with the law
school what is making news these days and
you probably would hear two words: “new
building.” What hasn’t received much
attention is the recent political bug that
seems to have infected the faculty. On
Aug. 3, Shelby County residents voted on
the largest slate of candidates in the
county’s history. Included on the ballot
were three University of Memphis law pro-
fessors: Steven Mulroy, Lee Harris and
Lawrence Pivnick. Those who have been
around the law school 20 or 30 years say
that this is the first time they can remem-
ber three professors, let alone one, wading
into local politics.

Mulroy, the lone candidate of the three
to succeed in his election bid, captured a
spot on the Shelby County Commission.
His victory gave Democrats control of the
commission for the first time in recent his-
tory. Mulroy said he ran because he “saw
an opportunity to make a difference at the
county level.” The county commission seat
is a part-time position, which allows him
to keep his professorship. Mulroy said he
was approached about running for a full-
time position, but turned it down because
he loves teaching and did not want to for-
feit that role.

Harris and Pivnick did seek full-time
positions, which would have required them
to leave teaching. Pivnick, a 30-year mem-
ber of the faculty who has headed the trial
advocacy program in recent years, ran for
circuit court judge. Although not a political
position in the regular sense of the word,
judges in the county are elected by popular
vote and must run for re-election every eight

years. Pivnick lost his bid to incumbent
Judge Jerry Stokes who was appointed by
G o v. Phil Bredesen in April 2005.

Harris was just finishing his first year of
teaching at Memphis when he threw his
hat into the ring with 14 other candidates

(four of whom were attorneys) for the
Ninth District congressional seat being
vacated by Harold Ford Jr. He said he ran
because of his commitment to the com-
munity and desire to move it forward. “I
want to be part of the proverbial solu-
tion,” he said.

Both Mulroy and Harris believe that
attorneys make good lawmakers because of
their legal training. Mulroy says lawyers
have a natural skill set that helps in poli-
tics: “There is a natural fit. Politics is the
process by which we create the law.” Har-
ris says those with legal training are well
suited for political office because of their
analytical, speaking and writing abilities.
He also believes that law professors, in par-
ticular, are a good fit because of the nature
of their jobs. He describes them as a subset
of lawyers who specialize in working for
the betterment of the law and said they are
often “folks committed to spending all of
their time trying to solve issues.” Mulroy
agrees and says professors also possess the
benefit of being able to look at problems
more holistically, and generally have more
independence from outside pressures than
practicing lawyers.

What makes these professors’ cam-
paigns even more interesting is the fact
that came at a time when the number of
lawyers running for political office has
dwindled. A 1999 New York Times article

cited a National Conference of State Leg-
islatures study that found the number of
l a w y e r-legislators in state legislatures
shrunk from 22 percent in 1976 to 15 per-
cent in 1995.1 The article noted that,
historically, serving in the legislature was

good for a lawyer’s business because it
impressed judges and attracted clients. By
contrast, the author suggested that today’s
lawyers are too busy to balance two careers
and surmised that the level of compensa-
tion for service in state legislatures plays a
f a c t o r. The U.S. Congress, however,
appears immune from such pressures and
remains dominated by those learned in the
law. The same Times piece reported that 43
percent of the federal legislative branch
was composed of lawyers, likely due to the
fact that these legislators earn more than
$130,000 a year and enjoy generous
expense allowances and benefits.

Whatever the trend is nationally
regarding lawyers and politics, three law
professors appear to have started a new
trend at The University of Memphis. ■

Chuck graduated from the University of Mem-
phis School of Law in May 2006. He is
working at Spragins, Barnett & Cobb in Jack-
son pending results from the bar exam. He may
be contacted at holliday@spraginslaw. c o m .

Note
1. Richard Perez-Pena, “The Nation: Mak-

ing Law vs. Making Money; Lawyers Abandon
Legislatures for Greener Pastures,” The New
York Times, 21 Feb. 1999: Sec. 4, page 3.

SPOTLIGHT ON TENNESSEE LAW SCHOOLS

Memphis Law Professors Defy Lawyer — Legislator Trends
By Chuck Holliday
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Mulroy says lawyers have a natural skill set that

helps in politics: “There is a natural fit. Politics is

the process by which we create the law.”
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L
isa Sherrill Richter was almost a Ya n-
kee. Hard to believe that our
2006-2007 YLD president, a southern

girl with an accent like that of most Te n-
nesseans, was born in McKees Rocks, Pa.,
which I am told is near Pittsburgh. Her par-
ents understandingly became alarmed
when their young daughter began referring
to her ball with a funny word sounding
something like “bwaul.” They took meas-
ures to get her back south, where they had
originally lived, before Lisa’s formative
years were complete. (Interestingly, her
parents had left Birmingham, Ala., in the
early ’60s disheartened by the constant fires
and riots associated with the Civil Rights
movement.) The Sherrills moved to
Knoxville, where Lisa acquired a Te n n e s s e e
twang and graduated from Farragut High
School in 1987. She now lives and works in
Springfield, the county seat of Robertson
C o u n t y. Don’t know where that is? Don’t
worry; Lisa didn’t either, at first.

Thank goodness for the Tennessee Bar
that Lisa ended up here. Now president of
the TBA YLD, Lisa continues to devote
countless hours and service to improving
our state bar association, the public’s per-
ception of lawyers and the welfare of the
community in general. Somehow, she com-
mits herself to these lofty goals while also
going about the business of managing a
full-time law practice and raising a tod d l e r.
This year will be particularly hectic for
Lisa, whose law partner and mentor, Larry
Wilks, also assumed a bar presidency in
June — that of the TBA, or “big bar.” Ye s ,
it will be an interesting year at the Law
Offices of Larry D. Wilks. My condolences
to its staff and relatively new, but exceed-
ingly capable, associate Marisa Combs.

To the relief of her clientele and fellow
lawyers, Lisa abandoned her initial career
aspiration of being a jockey. With her
father standing 6’5” and her mother 5’9,”
Lisa realized that she might not be suited
for such a career. Then after considering
becoming an orthodontist (no height or
weight restrictions here), Lisa’s dad
politely pointed out that her strongest tal-
ents were reading, writing and talking on
the phone. Law became an attractive

option. Moreover, after
graduating from the Univer-
sity of Tennessee with an
undergraduate degree in
sociology, albeit with hon-
ors, Lisa realized that
graduate school was neces-
sary if she was to earn a
living. A diehard Tennessee
football fan, Lisa saw the
benefit of three more years
of free student tickets if she
continued her education at
U.T. So she enrolled in the
College of Law.

L i s a ’s law school class
(the class of 1994) was the
last one to spend its entire
tenure in the “old building.”
(If you talk to members of
this class, or the next two,
you readily perceive frustration with hav-
ing missed out on the state-of-the-art
building now on Cumberland Avenue.)
During law school, Lisa participated on the
National Trial Team and won an award for
her moot court participation. In addition
to her course load, Lisa coached the Fulton
High School mock trial team. Under her
direction, that team went to the state com-
petition two times, a significant
accomplishment that influenced Lisa’s
self-proclaimed status as a “mock trial
geek.” She has been involved with high
school mock trial each year since 1993.

With her East Tennessee upbringing,
one wonders what lured Lisa to Spring-
field, which, apparently, is north of
Nashville. (A Nashville native, I am
embarrassed to admit that until traveling
from Knoxville to Lisa’s hometown for a
July YLD meeting, I insisted that this
mythical land of “Springfield” was some-
where south of Nashville.) During Lisa’s
third year of law school, Larry Wilks got
his hands on her resume and gave her call.
After agreeing to interview with Larry,
Lisa immediately consulted an atlas to
learn where this elusive Springfield might
be. A strategically placed staple in the fold
of the atlas obstructed her view. She drove
to the middle of the state, anyway. After

interviewing with Larry, Lisa decided that
he was a great person and that working
with him would be a good experience, with
the opportunity to get into the courtroom
quickly. Thus began a fulfilling legal career
in what Lisa affectionately refers to as
N a s h v i l l e ’s “Brentwood to the North.”
Twelve years later, she and Larry continue
to work happily together.

At least Lisa stayed in Tennessee. She
might have gone to … gulp … Gator
country. During her second summer of law
school, Lisa worked in a law office in
Orlando, where her parents had relocated.
With sincerity, Lisa will tell you that in
deciding between Tennessee and Orlando
for her legal career, her love of Tennessee
football and hatred of the Florida Gators
were instrumental. (I love this girl.) It is
also worth noting that during law school
Lisa worked at a funeral home. While fish-
ing around in an occupied casket for lost
keys, she likely recommitted herself to her
law school studies. Or, reconsidered
becoming a jockey.

Lisa has no regrets about settling in the
uncharted territory of Springfield. The
arrival of liquor by the drink didn’t hurt.
Her first residence in Robertson County
was on Buzzard Creek Road, an address
that doesn’t exactly conjure up images of

FACE OF THE YOUNG LAWYER

YLD President Lisa Sherrill Richter is a Southern Girl
By Hillary Jones

YLD President Lisa Sherrill Richter and family (clockwise from

upper left) Jack, little Emily, Tim, Lisa and big Emily
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white picket fences and flower-filled win-
dow boxes. Lisa briefly considered, but
rejected, acquiring dainty feminine sta-
tionery with the address embossed.
Nonetheless, life in Springfield sounds
every bit the ideal small town existence.
While Lisa admits that she occasionally
wonders about practicing law in a larger
city, she would not trade her small town
practice, which affords sufficient time to
spend with clients and to get to know her
fellow hometown attorneys. Also, Lisa
doubts she would acquire as much fresh
produce from big-city clients in the sum-
mertime as she does in Springfield.

For 12 years, Lisa has practiced prima-
rily in the area of family law, although she
also does appointed criminal work, wills
and estates. She remains thankful to Larry
for hiring her to assume what was largely a
domestic relations practice when her low-
est grade was in family law. (I hope her
clients aren’t reading.) Lisa says her most
fulfilling cases are those involving child
c u s t ody issues and appointed juvenile
clients. It is the feeling of making a differ-
ence in the lives of children and teens that
Lisa credits as her reason for going to law
school. On a lighter day, Lisa provided
zealous advocacy to a divorcing client bit-
terly engaged in a custody battle over
concrete lawn ornaments. Serving her
client well, Lisa endured (and the judge
allowed!) testimony on the parties’ rela-
tive affinities for the deer, gazing balls and
Dutch boy and girl ornaments until all
lawn statuary was equitably proportioned.

This October (on the off-weekend for
football, of course), Lisa and Tim Richter
will have been married for eight years.
They met at a party in Birmingham where
Lisa stayed with a friend for the weekend
(this was before liquor by the drink hit
Springfield). Tim was attending Samford
U n i v e r s i t y ’s Cumberland School of Law.
Although Tim was from Massachusetts, a
non-SEC state, and had graduated from the
University of Virginia, a non-SEC school,
Lisa agreed to go out with him. They even-
tually were engaged and he, too, was lured
to Springfield to live and work. In 2003,
Lisa and Tim welcomed an adorable daugh-
t e r, Emily, to the family. Just shy of three
years, Emily has already attended more
YLD meetings than most Tennessee attor-
neys and is on the fast track to becoming a

district representative. Lisa believes that
being a mother has made her more empa-
thetic to her clients, especially those
struggling with child custody issues.

No matter the magnitude of the issues
she faces, Lisa loves being a lawyer. She
confesses that she was ecstatic that the
state issued her a license to drive, much
less one to practice law. But she is proud of
her license and sees in it a responsibility.
Lisa still marvels at being able to help oth-
ers and to get paid for it (and not always in
fresh produce). According to Lisa, those
who truly love being lawyers are those who
sincerely want to solve problems and help
others. The manner in which Lisa serves
her clients and fellow attorneys evidences
her dedication to these goals.

My favorite thing about Lisa is that she
articulates these inspiring insights with a dry
wit that prevents her from ever sounding
s a p p y. She is always down-to-earth and unas-
suming. Anyone who knows Lisa will tell
you that she is funny. Very funny. I’ll give you
an example. If you want to call the Richter
residence, you’ll have to consult the Spring-
field phone book entry for Jackson Sherrill,
L i s a ’s former cat. This listing, back in 1994,
was well conceived. A single female in
Robertson County, Lisa didn’t want to rely
on the traditional use of initials in the phone
book, a dead give-away that a female is living
alone (she did live on Buzzard Creek Road, if
you’ll recall). Jackson the cat provided a
strong male identity. Twelve years, a mar-

riage and name change later, Lisa retains her
f a m i l y ’s “Jackson Sherrill” listing. Asked why
she did not change the listing to “Jackson
Richter” after her marriage, Lisa will tell you,
with a straight face and some amount of
patience, that Jackson never took Ti m ’s
name. Jackson the cat receives the family’s
monthly phone bill (and is in good standing
with his payment, I’m told). He has received
credit card offers and has switched long dis-
tance services. Once, a distraught woman
called Lisa looking for Jackson Sherrill,
whom she believed was the father of her
child. Lisa quickly pointed out that Jackson
was a cat, and, moreover, that he was
neutered. Sadly, Jackson, Lisa’s companion
since law school, passed away last year. Now,
Lisa views the phone book listing as a memo-
rial to her dear friend. Also, she claims she is
too lazy to change it.

In 1994, Lisa became involved in the
YLD because Larry Wilks, her new boss and
bar devotee, told her that she would. Period .
N o w, the YLD board is a passion of Lisa’s .
She has served the bar in so many capacities
that she must refer to her resume to name
them all. Lisa sincerely feels that the YLD
provides a way for young attorneys, early in
their careers, to give back to their profession
and community, without having to wait to
acquire recognition as a long-time practi-
t i o n e r. Reflecting on her years serving the
bar association, she readily concedes it has
been hard work but also says that the return
on her investment has been immeasurable.
From this work, Lisa has made countless
friends and professional contacts across the
state and has served her community and
profession in innumerable ways. Oh, and
s h e ’s taken some pretty incredible trips,
including one to Hawaii, as a delegate to the
American Bar Association.

Lisa hopes that as president of the
2006-2007 YLD, she and its board can
continue to provide meaningful service to
Tennessee attorneys and citizens. Frus-
trated by the public’s negative perception
of attorneys, she also hopes to improve the
image of the profession; highlighting and
improving upon the good work lawyers
provide through their practices and volun-
teer endeavors. Lisa admits that practicing
law well is an emotionally trying and intel-
lectually challenging around-the-clock
job. Through the YLD, she hopes to

Emily enjoys sushi with her dad, Tim continued on page 12
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remind young lawyers, who easily can
become disheartened by the public’s
ridicule and fear of lawyers, that what we
do is meaningful and to be proud of the
time, effort and dedication we exert.

To remind herself of the difference she
makes, Lisa keeps thank you notes from

clients she has served. When feeling frus-
trated or defeated, she reads them and
re-focuses. These clients are lucky to have
had Lisa’s skills and dedication; so are the
Tennessee Bar Association, its YLD and all
those who know Lisa. We’re glad she
stayed in Tennessee. Pennsylvania’s loss. ■

Hillary, who is serving this year as editor of the
YLD’s electronic newsletter E-DICT, prac-
tices law at the Knoxville firm of London &
Amburn PC. She can be reached at
hjones@latlaw.com.

YLD President Lisa Sherrill Richter is a Southern Girl
continued from page 11

The Skills Enhancement Series
The TBA YLD’s Skills Enhancement Series is designed to give young lawyers a
primer in the practice of law. The series is comprised of two-hour sessions covering
topics of general interest. Each seminar is held in Chattanooga, Knoxville, Mem-
phis and Nashville on the same day from 3-5 p.m. local time and is followed by a
happy hour (with CLE attendees receiving their first drink free!). The series begins
in January and will be offered every other month.

Introduction to State & Federal Courts
Jan. 10, 2007
This seminar introduces the basics of practicing in Te n n e s s e e ’s state and federal trial
courts. Participants will hear from seasoned practioners, who will talk about court
rules and customs and share their own observations about developing an effective
trial practice.

Basics of Business Law
March 14, 2007
This seminar will offer tips on getting clients’ businesses off the ground and keeping
them there. It is designed to provide an introduction to the basics of business law,
including such topics as choosing the appropriate form of business entity, organizing
a business and operating an on-going business.

Introduction to Appellate Practice
May 9, 2007
This seminar will provide a review of the appellate process, including procedural
rules and filing requirements. The session also will examine proper citation and
reveal how to draft a credible and persuasive brief. Finally, the seminar will high-
light common mistakes to avoid as well as strategies for success.

Drafting Concrete Contracts & Writing Better Briefs
July 11, 2007
This seminar will cover the secrets of successful contract drafting, educating partici-
pants on how to accurately communicate intent and avoid ambiguity and vagueness.
The session also will discuss how to present, organize and draft a brief to achieve desired
results for clients.

The 3 Ds: Discovery, Due Diligence & Document Management
Sept. 19, 2007
This seminar combines training on three skills that young lawyers must master to move beyond entry-level status. The session will
cover the art of conducting thorough but efficient discovery; performing due diligence to protect attorney, firm and client reputations;
and managing the daily onslaught of paper to create a meaningful case history.

TENNBARU & THE YOUNG LAWYERS DIVISION PRESENT

Continuing Legal Education for the Young Lawyer

In addition to the Skills
Enhancement Series,
the YLD will offer several longer pro-
grams during months when the series is
not offered. Stay tuned for details about
these and other seminars.

Transactional Law
Dec. 8
8:30 a.m. – 4:45 p.m.
Nashville
This six-hour seminar provides basic
information and resources to non-liti-
gating attorneys. Topics in the past have
included contract drafting, estate plan-
ning, mediation, intellectual property,
real estate transactions and business
entity formation.

Trial Practice
Feb. 2, 2007
8:30 am – 4:45 pm
Nashville and Cookeville
This six-hour seminar will provide new
practioners with the basics of preparing
for and conducting a trial. Topics include
making effective opening statements,
questioning and choosing a jury, conduct-
ing direct- and cross-examination and
making persuasive closing arguments.
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which included numerous doctors, faced
significant challenges presented by Alsip’s
pre-existing medical problems, including
sepsis and disseminated intravascular coag-
ulation. Alsip received treatment from this
team for adult respiratory distress syn-
drome, renal failure and pneumonia that
he developed after the surgery until his
death in November 2000.9

As discovery progressed in the wrongful
death case filed by Alsip’s family, Defen-
dant Dr. Modica filed a motion to allow ex
parte interviews with the decedent’s post-
s u r g e r y, non-party physicians, of which
there were many.1 0 The trial court
expressly held that the filing of the lawsuit
did not constitute a waiver of Alsip’s right
to privacy or of the implied covenant of
confidentiality that existed between Alsip
and these physicians, but nevertheless
granted Dr. Modica’s motion pursuant to
stringent restrictions on the ex parte con-
tact utilized by the same court in a prior
c a s e .1 1 S p e c i f i c a l l y, the communications
were restricted in the following ways:

( 1 ) the court had to authorize the con-
tact pursuant to Dr. Mod i c a ’s
motion with notice to the plaintiff;

(2) counsel for Dr. Modica could seek
information from these physicians
only related to the diagnosis and
treatment for which Alsip origi-
nally sought treatment and/or any
treatment for injury claimed to
have arisen from alleged malprac-
tice during the time in which Dr.
Modica was treating Alsip;

(3) only counsel, to the exclusion of
any defendant physician, could be
present during the contact; and

(4) counsel was admonished from
engaging in “inappropriate discus-
sion of matters such as malpractice
cases in general, their impact on
professional insurance, jury
awards, professional reputations or
the like.”12

Despite this very restrictive order,
plaintiff sought interlocutory review.13 The
trial court granted the request and stayed
the order pending appellate review.14 The
Eastern Section Court of Appeals accepted

review and struck down the trial court’s
order.15 The defendants appealed.

In affirming the decision of the appellate
court to invalidate the order, the Te n n e s s e e
Supreme Court first reiterated the relevant
portions of its holding in G i v e n s.1 6

The court noted that, while no testimonial
privilege protecting doctor-patient commu-
nications has ever been recognized by the
court or by Tennessee statute, an implied
covenant of confidentiality exists in this
relationship, arising from the implied
understanding between the patient and
physician and the policy concern that such
private information should be protected
from public consumption.1 7 The court
explained that, like all contract terms, even
this implied covenant is unenforceable
when it offends a compelling, recognized
public policy.1 8 For example, the implied
covenant of confidentiality is unenforce-
able when a physician determines that the
patient poses a foreseeable risk to third par-
ties or when the physician suspects child
abuse or sexual assault.1 9

The relevant policy at issue with respect
to ex parte discussions with treating physi-
cians in litigation is articulated in the
Tennessee Rules of Civil Procedure (TRCP),
which require that the physician-patient
covenant of confidentiality be voided dur-
ing the course of the discovery process.20

T R C P 26 specifically states that unprivi-
leged information relevant to a pending
suit, including medical information, is dis-
c o v e r a b l e .2 1 Thus, as the court noted, a
physician cannot refuse to produce the
p l a i n t i f f’s relevant medical information
when instructed to do so by the court,
through subpoena or other mechanism
“cloaked with the authority of the court.”22

The Alsip court went on to reflect that
the case presented a distinguishable ques-
tion from that presented in G i v e n s,
namely: “does public policy dictate that
the covenant of confidentiality contained
in the contract between patient and physi-
cian be voided by the filing of a medical
malpractice lawsuit, with the consequence
that a trial court may authorize defense
counsel to communicate ex parte with non-
party treating physicians who treated the
plaintiff for injuries allegedly arising from

the malpractice?”23 This question pits the
public’s interest in medical confidentiality
against the due process rights of medical
malpractice defendants who need all of a
plaintiff ’s relevant medical information.24

The court analyzed the methods by
which defendants may obtain the plain-
tiff ’s comprehensive medical information
in medical malpractice cases, including
subpoena of records and deposition upon
oral examination or written questions.25

The Alsip court explained that ex parte
communication yields no more evidence
than counsel could obtain through the for-
mal discovery methods provided for in the
TRCP.26 The court further explained that
court supervision of discovery is important
because the plaintiff patient retains an
implied covenant of confidentiality in his
or her medical information not relevant to
the lawsuit. Thus, it is necessary that the
plaintiff retain her ability to object to what
she believes to be irrelevant requests.27

Although consent to disclosure of relevant
confidential medical information is
implied by virtue of the plaintiff’s initia-
tion of a medical malpractice suit, the
court held that the scope of that consent is
to be defined by the formal discovery
m e t h ods outlined in the T R C P.2 8 T h e
court stated, “Were we to conclude that
the plaintiffs’ implied consent included
permission to defense counsel to commu-
nicate ex parte with non-party physicians,
we would force the plaintiffs to risk,
unnecessarily, disclosure of irrelevant and
confidential medical information.”29

F u r t h e r, the court expressly rejected the
defendants’ argument that ex parte c o m m u-
nications with treating physicians should be
allowable because they promote efficient dis-
c o v e r y.3 0 The court explained, “We think it
clear that prohibition of informal interviews
with non-party treating physicians will do
little to increase the burden on defense attor-
neys because efficient alternative method s
are available, including deposition by written
q u e s t i o n s . ”3 1 The court also noted that plain-
t i f f ’s counsel could consent to informal
conferences and ultimately held that the
interests of efficiency in discovery are
insignificant compared to a patient’s confi-

Patient Privacy Trumps Efficiency In Medical Discovery
continued from page 3

continued on page 15
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I
can safely say that never in my wildest
dreams did I imagine that I would be
asked to write something that would be

published under the title “Barely Legal.”
Seriously, something needs to be done
about that title. Puns can be dangerous
things. Not as dangerous as Huns once
were, but dangerous still. Making matters
worse is that this title appears in the Ten-
nessee Young Lawyer. Barely Legal in the
Young Lawyers Division sounds much,
much too close to the name of a video that
might be purchased at Exit 152 as a task in
a fraternity initiation scavenger hunt. As a
means of increasing Web traffic, however,
choosing “Barely Legal” as the title for this
space may be Machiavellian. At some
point in the future these words likely will
be read by one extremely disappointed,
middle-aged, male Googler. You see, Web
searches like puns can be dangerous.
What’s that thing? That thing lying on the
ground there…is that a Segue?

Recently in the news (or at least it was
recent around the time of my deadline),
we learned that AOL released information
to the public about Web searches per-
formed from March to May by about
658,000 of its subscribers. Now, of course,
the data had been “anonymized,” meaning
that the usernames of subscribers had been
replaced with numbers. But apparently no
one spent much time thinking about the
fact that the search terms themselves
could reveal enough information to figure
out a user’s identity. The New York Times,
for example, managed to track down user
#4417749, one Thelma Arnold of Lilburn,
Ga., using only the words in her search
terms. Fairly quickly, AOL acknowledged
that publishing the information was a mis-
take and took down the information.

Faster than one can contemplate the
panoply of interesting legal questions
raised by disclosure of the information
(for those keeping score, this is the exact
moment when the column qualifies as
“barely” legal), the data was available
(in searchable format of course) on
other Web sites such as www. a o l s e a r c h-
database.com. As a result, certain users
have become cyber-phenomenon. Ta k e

user #711391, who has become an Inter-
net legend based on a fascinating search
history that begins with “cannot sleep
with snoring husband,” continues with “is
there anything you can put in the back of
shoes to make the heels not slip” and “if I
stop drinking alcohol suddenly, can it kill
me,” and ends with “how to make a man
want you.”

Although I want to be able to enjoy the
plight of these AOL users as a cheap source
of entertainment (and seriously, you owe it
to yourself to read all 67 pages of #711391’s
search history), in the end, after I wipe the
tears of laughter from my face, the breach
of privacy leaves me feeling sad and vul-
nerable. I feel bad for user #711391. I
mean, who among us has not wanted to
know the answer to the pressing question:
“how does Heather Locklear feel about
Denise Richards dating Richie Sambora?”
So in honor of the hundreds of thousands
of individuals whose search histories have
become fodder for online discussion and
analysis, I offer the following vignette.

Prior to March 2006, I had never
experienced the joys of surgery. In
March, all of that changed with sinus sur-
gery — a full anesthesia procedure. I tend
to faint at the sight of my own blood, so
you might imagine that this concept
made me as uncomfortable as Kevin Fed-

erline in a library.
Proudly, on the morning of the surgery,

I managed to keep my wits about me long
enough to get undressed, don the gown
and get tucked in under the covers of my
stretcher. At this point, I was waiting for
sedatives as my wife gamely tried to engage
in witty banter to keep my mind off the sit-
uation. Her banter was witty, but my
situation was quite un-keep-mind-offable.

Wallowing in ignorance of how events
were going to unfold, I convinced myself
that the saline drip in my arm was the
beginning of the anesthetizing process.
About 15 seconds later, having let go of
my emotions in reliance on the wonders of
pharmacology, I told my wife how glad I
was that they had started the drugs,
because I was certain that if they had
waited any longer, I would have lost it. As
hard as it was for me to hear, I am certain
it was just as difficult for my wife to reveal
the truth. This was when things got bad.

My emotional genie was not getting back
in any bottles that morning. Under what
now felt like six feet of covers, I was sweat-
ing profusely and my stomach was steadily
making the journey up my esophagus. My
breathing went shallow in a manner that
indicated to me that all was not well. I had
to get out from under those covers and move
around, and I had to do that about five min-
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utes ago. The only thing I could think of
that would let me accomplish this goal was
to claim a need for the bathroom. Even
hooked to hanging tubing, I figured they
would not risk calling my bluff on that one.

After I stood up from the stretcher, and
after the nurse and my wife helped get all
of the tubing out of my way, I started to
walk in the direction they were leading
me. This was when things got worse.

My field of vision quickly narrowed
down to a pinhole view and then the pin-
hole went black. There I stood, somewhat
exposed by the traditional hospital gown
that ties in the back, completely unable to
see. As hard as it had been for me to actu-
ally commit to have the surgery, the last
thing I was going to do was tell anyone of
my onset of hysterical blindness. Surely
such a disclosure would lead to a postpone-
ment of the procedure if not a psych
evaluation. Instead I just kept asking my
wife and the nurse to tell me where the

bathroom was. No one seemed to be
answering me (hysterical deafness?) and I
grew more and more frustrated. Finally,
raising my voice, I lashed out at the dark-
ness: “Would someone just tell me where
the bathroom is!” As luck would have it,
when I yelled this desperate plea I was, in
fact, standing in the bathroom. I was glad I
could not see the faces of those around me.

Once the bathroom door was closed, I
nuzzled my face against the lavatory’s chilly
porcelain fixtures and cold tile floor to help
lower my body temperature. Thankfully,
my vision quickly returned. I gathered the
remnants of my dignity from the bathroom
floor and headed back to my stretcher.

A minute or two later, the anesthesiolo-
gist arrived with the sedative. I suspect that
I moved up on his list, likely in part to my
wife pantomiming to the nurse the universal
symbols for “crazy” and “shooting up drugs”
while I was in the bathroom. A chemical
wave of calm swept over me. The surgery

proceeded to a successful conclusion. As a
result, I can smell what you are thinking
right now. To answer your question, yes,
there is a point in telling this story.

After the surgery, the doctor pulled my
wife aside to let her know that for medici-
nal purposes, cocaine had been applied
inside my nose during the procedure. If I
needed it, the doctor said, I could get a
physician’s note explaining why I might
test positive for an illicit substance for the
next two weeks. Shield your eyes kids
because the point is headed right for you: if
you ever stumble on my search history you
will know that the inquiry “cocaine
effects” was perfectly legitimate. ■

Brian is a partner with Adams and Reese LLP
in Memphis and, for the record, has never
been an AOL subscriber. He can be reached
at Brian.Faughnan@arlaw.com.
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d e n t i a l i t y.3 2 Taking the analysis a step further,
the A l s i p court opined that prohibiting infor-
mal interviews of non-party treating
physicians would actually conserve judicial
resources by curtailing potential contract or
tort liability of non-party physicians who dis-
close irrelevant confidential information
during an informal conference. Finally, the
court argued it was unfair to shift the burden
of the relevancy analysis to non-party treat-
ing physicians.3 3

While the Alsip court carefully crafted
its opinion to limit its applicability to ex
p a r t e interviews of non-party treating
physicians in medical malpractice actions,
it is undeniable that the court’s reasoning
easily extends beyond the medical mal-
practice arena to all personal injury cases.
Conceivably, the reach of the opinion will
be unknown until tested in another per-
sonal injury context. In the meantime,
defendants likely are best served by pro-
ceeding to obtain discovery from treating
physicians of all personal injury plaintiffs
through the formal discovery method s
described in the TRCP. ■

Emily practices tort liability defense at Baker,
Donelson, Bearman, Caldwell & Berkowitz
PC in Memphis. She can be reached at
elandry@bakerdonelson.com.
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